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RESPONSETO MOTION FOR STAY PENDING APPEAL

Comesnow petitioner,Saline CountyLandfill, Inc., andrespondsto the motion filed by

InlervenorState’sAttorneyfor a stayofthis Board’sMay6, 2004Order.

1. This responseis timely, per 35 Illinois AdministrativeCode101 .500 (d), and35 Illinois

AdministrativeCode101.904(e). TheCountyofSalinefiled May 12 its motionto stay.

2. Thoughnotcitedby JntervenorState’sAttorney,35 Illinois AdministrativeCode101.904

(b) is instructiveconcerningits motionfor stay. Sec.101.904(b)is relevantbecausethemotionto

stayis amotionseekingrelieffrom andreviewofafinal Orderenteredin acontestedproceeding.

Onwrittenmotion, theBoardmayrelievea party from afinal order
enteredin a contestedproceeding,for thefollowing:

1) Newlydiscoveredevidencethatexistedatthetimeofhearing
and that by due diligence could not have been timely
discovered;

2) Fraud(whetherintrinsic or extrinsic),misrepresentation,or
othermisconductofan adverseparty;or

3) Void order,suchasan orderbaseduponjurisdictiondefects.
35 Illinois AdministrativeCode 101.904(b).



3. Noneofthegroundsfor relief listed in 35 Illinois AdministrativeCode101.904(b), are

allegedin themotionfor staypendingappeal.Therefore,themotion for staylacksmerit.

4. Themotionfor staypresentsessentiallythesameargumentsagainstissuanceofa permit

asalreadypresentedin thecasein chief. Wherethemotionfor staypresentsno argumentsexcept

thosealreadyrejectedin thefinal BoardOrder,themotionforstayshouldbedenied.See,e.g.,Alton

PackagingCorporationv. Illinois EPA,PCB83-49(August18, 1988).

5. IntervenorState’sAttorneyarguesin paragraphsevenofits motionfor staythat“reversal

by theAppellateCourt for theFifth District is apossibility”. SalineCountyLandfill respectfully

disagreeswith any inferenceaboutthe likelihood ofreversal.Furthermore,suchapossibility is

irrelevantunderthecriteriain 35 Illinois Administrative Code101.904(b).

6. Paragraphseightthroughten ofthemotionfor stayarguethepeopleofSaline County

wouldbe “severelyprejudiced”by thepossibilityofallowing SalineCountyLandfill to construct

a facility,becauseofpossiblereversalbytheAppellateCourt. Onthecontrary,therecordreflects

theDecember5, 2003permit denial letterwasnot basedonanyenvironmental,safety,or public

healthconcerns.

Theconstructionofafacility which is laterdeniedan operationalpermitby an appellate

court,would not damageanyoneexceptSalineCountyLandfill, Inc. Intervenor’s argumentis the

permitshouldbestayedbecauseSalineCountyLandfill risksrevocationof itspermitto developand

operatethesite,afterconstructingthefacility. No explanationis offeredasto howthishypothetical

risk to SalineCountyLandfill, Inc., prejudicesSalineCounty’s environmentor its citizens.

7. Admittedly, motions for stayarereferencedin this Board’sregulations,including 35

Illinois AdministrativeCode101.906. This regulationmaybereadin thecontextof this Board’s

pastpractices. This Board hasheldits customarypracticeis to deny motionsfor staypending



appeal. See,for example,CentraliaEnvironmentalServices,Inc.. v. Illinois EPA,PCB 89-170

(April 11, 1991). CalvaryTempleChurchv. Illinois EPA,PCB90-3 (August30, 1990).

8. TheBoard’spracticeofcustomarilydenyingmotionsfor staypendingappealavoidsthe

risk ofreversalonjurisdictionalgrounds. This Boardhasheldit lacksjurisdictionafteran appeal

to theappellatecourtis filed. ConcernedCitizensv. Kibler, PCB94-262(May4, 1995).Peoplev.

Watts,PCB94-127(August24, 1995). This Boardshouldsimplydenythemotion for stay.

CONCLUSION

SalineCountyLandfill, Inc., requeststheBoardbe consistentwith its findings offactand

OrderenteredMay 6, 2004,which directedthe]EPA to issuethepermit soughtby SalineCounty

Landfill, Inc. Saline CountyLandfill, Inc., requeststhe Boarddenythemotion for staypending

appeal.

By: //~ 4~
BrianKonzen,Esq.
Lueders,Robertson,& Konzen
1939Delmar
P.O.Box 735
GraniteCity, Illinois 62040
Phone:(618)876-8500
ARDCNo.: 06187626
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CERTIFICATE OF SERVICE

I, theundersigned,certifythatI haveservedtheatt3chedresponseof SalineCountyLandfill,
Inc., to themotion for staypendingappeal,on this 2~( dateof May, 2004,by first classmailing
to thefollowing addressees:

JohnKim, Esq.
Division ofLegal Counsel
Illinois EnvironmentalProtectionAgency
1021North GrandAvenueEast
P.O. Box 19276
Springfield, flhinois 62794-9276

CarolSudman,Esq.
HearingOfficer
Illinois PollutionControlBoard
1021 NorthGrandAve. East
P0Box 19274
Springfield, Illinois 62794-9274

RodWolf
SalineCountyState’sAttorney
10 E. Poplar
Harrisburg,Illinois 62946

SteveHedinger
• 2601 S. Fifth Street

Springfield,Illinois 62703

Brian Konzen
46092
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NOTICE OF FILING

JohnKim, Esq. RodWolf
Division ofLegal Counsel SalineCountyState’sAttorney
Illinois EnvironmentalProtectionAgency 10 E. Poplar
1021North GrandAvenueEast Harrisburg,Illinois 62946
P.O.Box 19276
Springfield, Illinois 62794-9276 CarolSudman

HearingOfficer
SteveHedinger Illinois Pollution ControlBoard
2601 5. Fifth Street 1021 NorthGrandAvenueEast
Springfield, Illinois 62703 P. 0. Box 19274

Springfield,Illinois 62794

PleasetakenoticethatI havetodayfiled with theClerk ofthePollutionControlBoard,the

responseof SalineCountyLandfill, Inc., to motionto stay,andthecertificateofservice.

BrianE. Konzen,Esq( ~

Lueders,Robertson,KonzenLLC
1939Delmar,P.O.Box 735
GraniteCity, Illinois 62040
Phone:(618) 876-8500
ARDCNo.: 06187626

This filing onrecycledpaper.


